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The European Commission (Jean Monnet Module, The EPPO and EU Law: A Step
Forward in Integration) and the University of Milan-Bicocca (European Union Law
Chair) joined forces to organise a series of lessons that were scheduled between
March and April 2022 around the topic of the European Public Prosecutor's Office (the
EPPO). All lessons were free, and participation was highly encouraged. Lessons were
organised so to allow for both online and in person presence, with participants having
the opportunity to engage with the sessions as they appeared live, or at a later date.
Speakers were selected from among the most relevant scholars and professionals all
over the world. Speakers derived from leading EU bodies and institutions, such as the
EPPO and Court of Justice of the European Union (CJEU), as well as Italian
authorities, including the Bank of Italy and the General Prosecutor’s Office of the Court
of Auditors.

The situation we live in has highlighted and made unstoppable that which we have
long known. That we are heading towards a world in which European Union funds
(including those of the NextGenerationEU) will be used to recover from the health,
environmental and financial consequences of the COVID-19 pandemic. Further, these
funds will prove important in recovering from the humanitarian, energy and
environmental crises posed by the Ukrainian-Russian conflict. Therefore, a world
where solidarity and sustainable development will be the keywords for the future. So,
the following question is posed: If EU funds are increasingly important, how is the EU,
and EPPO in particular, duly equipped to respond to the needs of this new world? This
issue was addressed by speakers with competence and courage, and we are very
proud to present this Digital Collection of Lectures as a step forward in EU integration.

Overall, this first cycle of The EPPO and EU Law: A Step Forward in Integration was
a positive step forward for integration. Between the first session on March 1%t and the
final session on April 20%, 2022, the program attracted more than 450 participants both
in person at the University of Milano-Bicocca, as well as through online modalities.
These participants included lawyers, students, academics, trainees, citizens, and the
Finance Police.

An important element of our first cycle was the creation of a website: www.steppo-
eulaw.com This website contains all of the lectures from the first cycle, as well as
recordings and a regularly updated blog on important and interesting evolutions in the
EPPO in the European Community. This website attracted almost 550 new visitors
during March and April. Further, the program also benefitted from having a social
media presence on Instagram, Facebook, Twitter, and LinkedIn. There are now almost
350 individuals engaging with the program through these social networks. This Digital
Collection of Lectures was compiled during the course of the sessions and reflects
summarised versions of each author's original presentations. Each presentation is
accompanied by links to the author’s recordings as well as their slides and other media
sources used during the sessions.

| would like to thank the STEPPO staff who helped considerably in bringing together
this first cycle of The EPPO and EU Law: A Step Forward in Integration. Particularly,
| would like to thank Stanislav Fumagalli, Alessia Pati and Ashleigh White for their hard
work on the program. | would also like to thank the staff from Milano-Bicocca School
of Law. Please enjoy perusing the Digital Collection of Lectures as much as the team
have enjoyed engaging with the content in this Jean Monnet Action, The EPPO and

EU Law: A Step Forward in Integration.

Professor Benedetta Ubertazzi

Aggregate Professor of EU Law, Milano-Bicocca School of Law
Jean Monnet Module Coordinator

Mr. Giovanni Crespi
STEPPGStaff Coordinator
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The Road to EPPO

Objectives

This initial topic sets the scene for the Jean Monnet Action
THE EPPO AND EU LAW: A STEP FORWARD IN INTEGRATION
by contextualising the events which led to the creation of
EPPO.




Launch of the activities
of EPPO

Why we did (do) need
an EU prosecutor

How did enhanced
cooperation on EPPO
begin and pay off?




LAUNCH OF THE _
ACTIVITIES OF EPPO W

1STMARCH,2022

Objectives

This initial session looks at what exactly is the European
Public Prosecutor's Office. This sessionincludes some
initial reflections on the events between 1995 and the
present day which led to the EPPO'sestablishment.
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Full-Tenured Professor of EU Law, Milano-Bicocca

The EPPO represents not just a new
teaching field, but a challenge and an
achievement for the European Union as
a whole. It is not by chance that this
Jean Monnet program has a full title of
‘EPPO and the EU Law: A Step
Forward in Integration’.

In 1995, this pathway to today began
with a study which focused on both
substantial criminal law and procedural
criminal law. However, it was only in
2007 with the Lisbon Treaty (‘TFEU’)
that the EU was finally provided with a
legal basis to establish the EPPO. Then
we needed another ten years to
convince Member States to pursue this
project, because at that time, this vision
was not shared by all Member States.
Yet, in 2017, two legal instruments were
enacted.

One is called the 'PIF Directive’, which
frames the offences to the EU budget
and the other one, is the ‘EPPO
Regulation’, which sets out to establish
the EPPO.

School of Law

The EPPO Regulation was achieved
through enhanced cooperation, but
what does this mean? Enhanced
cooperation is very specific to EU law,
and one will not find it elsewhere.
Enhanced cooperation ensures that a
Regulation, which sets uniform rules
can be produced when unanimity is
lacking.

However, generally, this Regulation will
not apply to all EU Member States, but
only to those Member States who
participate in enhanced cooperation.
Yet, the experience of the EPPO shows
us that enhanced cooperation can
attract the participation of Member
States who were first not committed to
a Regulation but decide to join later on.
With this experience in mind, this
program will explore how the EPPO
came to be through enhanced
cooperation, and how the EPPO
continues to grow to be a key EU
institution in protecting the interests of
the European Union.

©3 UNIVERSITA’
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Aggregate Professor of EU Law, Milano-Bicocca School of Law
Jean Monnet Module Coordinator

On 1 June 2021, the EPPO was
launched, with its competence to
investigate and prosecute crimes
against the financial interests of the EU.

Laura Kovesi, European Chief
Prosecutor, at the time said:

‘We are here to fight fraud. It is not an
easy job, because there is no
precedent for the EPPO. It is very
difficult to apply 22 different criminal
codes, but we have the right spirit, the
right focus, the right determination to
make the EPPO a strong, independent,
and efficient institution, trusted by the
citizens of Europe.’

The EPPO's Annual Report, published
in early 2022, illustrates the breadth
and extensiveness of the EPPO's
activities during its first year. By
December 31, 2021, the EPPO had
launched 515 investigations, of which
27.5% of them had a cross-border
dimension and resulted in seizures of
147.3 million Euros.

But these successes also raise many
questions surrounding the EPPO.
These questions include minimum
standards in criminal procedural law
between the Member States of the
EPPO. Also, how can the EPPO
effectively cooperate with third States in
implementing its mandate? How will the
operationalisation of the EPPO
contribute towards the digitalisation of
justice in the EU? What about the
EPPO's competences and future
competences in addressing cross-
border terrorism in the EU?

All of these questions will be explored
in our program, The EPPO and EU Law:
A Step Forward in Integration. This
program is a Jean Monnet Action,
funded by the European Commission
for three years, beginning with this first

cycle in 2022. Jean Monnet Actions are
designed to address EU Studies and
foster dialogue between the academic
world and society about EU institutions
and their role in a globalised world. The
EPPO and EU Law: A Step Forward in
Integration, received 95% of good
notes during its original evaluation by
the European Commission, and
provides EU citizens with a deep
introductory insight into the EPPO
through dialogue between prosecutors,
law enforcement officers, EU officers,
practitioners, academics, students, and
the general public.

It is a 48-hours-per-year teaching
programme concentrated on this new
EU body, emphasising its role in the EU
dimension against the background of
the intertwining of its competences with
national ones, without any limiting focus
on a national system or another. The
visibility and awareness of the program
targets students, lawyers, professionals
and international participants.

The program explores the EPPO, one
year into its operation through seven
distinct topics, which include: 1) The
Road to the EPPO; 2) The EPPO; 3)
The EPPO and National Authorities; 4)
The EPPO Programming 2021-2023:
Highlights; 5) The EPPO, Judicial
Cooperation and Internal and External
Security; 6) The EPPO and Other
Bodies Joining Forces and 7) The
EPPO Protecting European Taxpayers’
Money from Criminals.

Page 10
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The long road to the EPPO began in
1995. Article 86 of the Lisbon Treaty on
the Functioning of the European Union
('TFEU’) sets out the establishment of
EPPO. The EPPO Regulation (EU)
2017/1938 and the PIF Directive (EU)
2017/1371 are the two most relevant
legal instruments we need to take into
consideration when we talk about
EPPO and the role of EPPO in EU and
national jurisdictions. If we think to the
national context, in italy for example, a
Decree was needed to implement the
EPPO, because the Italian system had
to adapt its internal law to the newness
introduced by the EPPO Regulation.
This Decree, D.L.vo/2021, entered into
force on February 6% 2021, and
foresees the EPPO in the Regulation,
with the Regulation being a source of
EU law which is integrated into the
national law.

So, by considering these two main legal
instruments, the PIF Directive and the
EPPO Regulation, and national level
legal instruments, there is an evolving
framework for the EPPO to exercise its
competence and its activity in the
fighting of specific offences against the
financial interests of the EU.

One of the EPPO's main characteristics
is the fact that is an entirely new and
independent, prosecutorial authority.
This independence is enshrined in the
first few articles of the EPPO
Regulation. For example, Article 5
outines the main fundamental
principles of the EPPO's activities.
From this Article we can see that
independence of the EPPO is one of, if
not the main principle.

While the EPPO Regulation certainly
leaves open the legal possibility for
European Delegated Prosecutors
(‘EDP’) to be part of both the national
judiciary and of EPPO, the College

European Delegated Prosecutor - Turin

European Delegated Prosecutor - Milan

decided not to follow this legal
possibility. This was for the purpose of
enhancing and protecting the
independence of EPPO and of the
EDPs in all Member States, particularly
in Member States where the judiciary is
not properly structured.

Further, it is important to highlight that
EPPO is a supranational (EU)
Prosecutor's Office, entirely
independent from the European and
national authorities, including the
national prosecution and judicial
authorities. For example, in the Italian
context, an Italian EDP, is not bound
anymore by the local hierarchical
structure, which ensured a level of
dependence on the local Chief
Prosecutor and General Prosecutor's
Office. We are entirely independent.

EPPO's independence can best be
visualised through its single office
structure with both a central and a
decentralised level. The central level
comprises the Chief Prosecutor, two
Deputy European Chief Prosecutors
and one European Prosecutor for each
Member State (22 Member States).
They form part of the College. The
College of the EPPO has an important
place and has important competences
itself. It is chaired by the European
Chief Prosecutor. At the decentralised
level, there are currently 140 EDPs in
Member States, who are in charge or
the investigation and prosecution.

The EPPQO's independence is further
enforced by the fact that since the
beginning of the EPPO’s operational
activity on June 1%, 2021, the EPPO
has worked as a single office. In
practice, this means discussing,
deciding how to proceed and how to
investigate specific offences with
colleagues in other Member States.



O Structure: Decentralised level

Up to 140 European Delegated
Prosecutors (EDPs).
in charge of EPPO investigations
monitored by 15 Permanent
Chambers in Luxembourg,
composed of 3 European
Prosecutors.

Full independence from their national

authorities. Cases are tried before
national courts.

= number of EDPs

This involves not just cooperation and
mutual legal assistance, but it also must
involve a change of mind and approach
in the way in which an investigation is
led by the prosecution service. For
example, EDPs have
concurrent/exclusive competence for
investigating, prosecuting, and bringing
to judgment ‘PIF offences’ up to the
final judgment, when the case has been
fully disposed of.

It is however important to highlight that
national authorities still have an
authority to investigate and prosecute
these offences if the EPPO decided not
to exercise its competence. However, if
the EPPO does decide to exercise its
competence in a particular case, the
EPPO is entitled and obliged to bring
the case to Court up to the final
judgment, which means not just the
phase, but the Court of Appeal and
Court of Cassation.

One interesting aspect of the EPPO's
operational capacity are cross-border
investigations. This is a very specific
and difficult matter, but indeed, is an
interesting one for the development of
the EPPQO’s activities.

Traditionally, the matter was in
determining how public prosecutors in
different countries across the European
Community could cooperate with each
other for an investigation. Through the
creation of the EPPO and its single
office structure, EPPO can carry out a
single investigation across borders. In
doing so, the first question needing to
be answered is ‘how can we find the
competent office?’

For this question, there is an answer in

Article 26(2) of the EPPO Regulation.
This Article notes that there will be a
‘handling’ prosecutor in the jurisdiction
in which the crime has been committed.
Further, there will be an ‘assistant
prosecutor’ in the other Member State
where the crime has also been
committed. When one speaks of
cooperation between countries, while
there may always be the same problem
surrounding which kind of rules need to
be applied, the EPPO Regulation is a
step forward in not just EU integration
but in how Member States can
effectively collaborate to investigate
and prosecute crimes that affect the
financial interests of the Community.
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Head of the Economic and Financial Police Unit - Guardia di

Finanza - Milan

The Guardia di Finanza is a military Police
Force reporting diredly to the Minister of
Economy and Finance, with general economic
and finandal crime-fighing competences.

According to Law nr. 189/1959, the Corps
camies out the primary funcions of the
prevention, investigation and the reporting of
financial evasions and wviolations, vigilance
over the observance of economic-political
laws and surweillance of the seas for financial
police activiies.

Moreover, pursuant to Law nr. 78/2000, which
foresaw the adjustment and integration of the
institutional responsibilities, the Corps has
responsibility over the “functions of economic
and financial police work in protection of the
finances of the State and of the European
Union'.

The legisiative framework, within which the
Corps performs its strategic missions, is

completed by Legislative Decree nr. 68/2001,
foreseeing i.e.;

- the mission of the Guardia di Finanza as
a Police Force with general
responsibilities covering all economic and
financial matters;

- the extension of the means and powers
recognized by law to the Corps members
in the area of taxation to all sedors in
which the operational projeds of the
economic-financial police are involved;

- the legitimation of the Corps to promote
and develop, as the competent national
authority, initiatives for intemational
cooperation with collateral foreign organs
in the fight against economic and financial
cnime.

At this regard, it is worth pointing out that the
primary goal of fighling against tax evasion
and tax avoidance has progressively widened
its scope towards all economic and financial
misconducts and lllegal adivities. In this
context, the Corps, as per the indications of
the Government Authority, is daily committed
to tacke:

- tax evasion, dodging and frauds,
including inspections, criminal police
investigations, and supervison on the
various tax sectors, and economic control
of the territory, extended to the monitoring
of payments circuits other than the
financial system and the prevention and

countering of illegal trafficking of various
types of goods;

- offences and crimes related to the
public expenditure, including all the
interventions, criminal police
investigations and the other assessments
aimed at preventing and repressing
undue collections and embezzlement in
relation o local, national and EU balance
sheet outgoings, and loss of revenue for
the State, corruption and other crimes
against the Public Administration;

- economic and financial unfawful deeds
in general, including Investigations
against organized crime, financial
assessments and prevention activities as
per the anti-mafia regulations, anti-
money-laundenng controls and
inspections, follow-ups on suspicous
transaction reports aimed at preventing
and countering the use of the financial
system to launder money and fund
terrorism,

Furthermore, the Corps performs services
in relations t© cross border cumency
transfers, actions to protect the circulation
of the euro and other payment means,
interventions o counter counterfeiting,
audio and video piracy and the sale of
unsafe and dangerous products,
investigations on corporate, bankruptcy
and finandal offences, and liability of
agencies  for administratve unlawhul
deeds deriving froman offence.

That being said, it is quite apparent how the
aforementioned strategic missions of Guardia
di Finanza is, at a large extent, overlapping
and complementary with European Public
Prosecutor's Office (EPPO)s mandate, as
depicted by the Regulation (EU) 2017/1939
(EPPO Regulation).

As known, the EPPO Regulation has
established indeed an independent
prosecution office of the European Union (EU)
with the power to investigate, prosecute and
bring to judgment crimes against the EU's
financial interests, set forth by Direclive (EU)
2017/1371 on the fight against fraud to the
Union's finandal interests by means of
criminal law.

Inthis respect, it is relevant to note how EPPO
represents a huge step forward a fully effeciive
judicial and police cooperation in the EU
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scenario. Unlike existing EU bodies, such as
the European Anti-Fraud Office (OLAF), the
European Union Agency for Criminal Justice
Cooperation (Eurcjust) and the European
Union Agency for Law Enforcement
Cooperation (Europol), EPPO has indeed the
power to conduct ariminal investigations and
prosecutions, mainly by employing law
enforcement agendes of the EU Member
States. As a result, EPPO has established
close relationships with the abovementioned
bodies, based on mufual cooperation within
their respective mandates.

Given the sfrong similarity between the
mandates of Guardia di Finanza and the new
Prosecution Office, the Corps could be
regarded as the “natural partner” of the latter,
also thanks to its cross-sectoral approach in
deploying the aforementioned duties.

Consequently, once EPPO has been
established in June 2021, the Corp's General
Headquarter has taken the strategic decision
of puting at disposal of EPPO its full
operational capacity, namely 106 Provincial
Headquarters and their depending Command
(ie. 106 Tax Police squads, responsible for
the most significant investigation services, as
well as Companies, Lieutenancies, and
Brigades).

The strong synergy between EPPO and
Guardia di Finanza is a part of the judicial and
police cooperation framework within which the
Corps currently operates.

Inmore detail, the Guardia di Finanza ensures
consistent information sharing, also by means
of ongoing cooperation with the international
organizations involved in the struggle against
cross-border crime, using administrative and
police instruments provided by- among others
- O.I.P.C. - Interpol, Europol, OLAF, and the
World Customs Organization (including its
network of regional intelligence liaison offices,
RILO).

Moreover, the Comps provides actve and
passive cooperation with tax administrations,
foreign police and customs forces allowed to
provide information to the operating Units of
the Comps, to cany out the relevant
investigations and share data with the
requesting foreign counterparts.

In this respect, the European regulations are
extremely effective in the fight against cross-
border crimes, by providing a set of
operational tools like:

- the special net of Asset Recovery
Offices (AROs), which provide a
‘dedicated” channel for the exchange of
information for the purpose of seizing and
confiscating proceeds from crime and
other related assets, unlawfully acquired
by organized crime;

- the execution of European Investigation
Orders (ElOs), by virtue of Directive (EU)
2014/41, which enables judigal
authorities in one EU country (the issuing
siate’) to request that evidence be
gathered in and transferred from another
EU country ('the executing state’).

As the EIO is based on the mutuai
recognition principle, each EU ocountry is
obliged in prindple torecognise and camy
outsuch arequest, swifly and without any
further formality;

- the consfifution of Joint Investigation
Teams (JITs), initially set up by Coundl
Framework Decision of 13 June 2002.
The rationaleis that certain types of crime
within the EU can be more effectively
investigated by a team set up for a fixed
period, according to an agreement
between competent authorities — both
judicial (judges, prosecutors, investigative
judges et smilia) and law enforcement —
of two or more States;

- the executon of European arrest
warrants (EAWSs), iniially foreseen by
Councll Framework Dedsion nr.
2002/584, whose primary goal is lo
improve and simplify judicial procedures
to speed up the retum of people from
another country who have committed a
serious crime

According to this scenario, the “invedigative
alliance" between Corps and EPPO has the
potential to bring the fight against financial
crime to anext level, by experimenting a grade
of potential cooperation and collaboration
never seen before.


https://www.steppo-eulaw.com/topic-1-the-road-to-eppo/
https://www.steppo-eulaw.com/topic-1-the-road-to-eppo/
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I E.P.P.0.s Competences: Art. 22 of Council Regulation (EU) 2017/1939 (EPPO Regulation) J
any other ‘inextricably in the case of crimes
Crimes under Directive Associated Crimes linked" crime, if punished relating to budget

(EV) 2017/1371 (PIF ¢> related to the [> with a lesser penalty than [> revenue, where the

Directive) commission of PIF the PIF offense, or if it is damage to the EU budget
[PIF Crimes] || crimes ‘instrumental’ to the exceeds the "national"
commission of the PIF crime damage

As regards to VAT fraud, EPPO has jurisdiction only where the intentional actions or omissions defined in that provision
relate to the territory of two or more Member States and involve a total loss of at least EUR 10 million

EPPO is not responsibile for offences relating to direct national taxes




WHY DID (DO) WE
NEED AN EU
PROSECUTOR?

2ND MARCH, 2022

Objectives

The second session looks at the events leading to the
establishment of EPPO, including evolving case law of the

European Court of Justice and the meanings of ‘fraud’ and
financial interests'.
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Référendaire (law clerk), Chambersof Judge

Niilo Jaaskinen

The establishment of EPPO is a major
change and improvement in protecting

the Union's financial interests. However,

the legal framework and the judicial
response to crimes affecting the
Union's financial interests developed
long before EPPO, dating back to the
1970s as part of EU policies. As we
take a retrospective look to this long
path, it is fair to say that the Court, as it
has happened in many areas of the EU
law, has fostered the creation of this

policy’.

In particular, it can be said that the case
law of the ECJ has had a significant
impact on the evolution of what is
captured by the meaning of ‘fraud
affecting the financial interests of the
EU'. This case law has also affected the
evolution of the EU legal framework.

Before looking to this case law, it is
important to look at the evolution of the
EU legal framework, in order to check
when and how the ECJ has played a
role. Specifically, this evolution can be
assessed across three time periods.
During the first period from the 1970s to
the 1990s, there was no legal
framework, neither in the original
treaties nor in other legislative acts.
From 1980 to 2000, the second time
period, the Maastricht Treaty was
adopted, enshrining the principle of
equivalence in the field of the protection
of the EU financial interests: “[mJember
States shall take the same measures to
counter fraud affecting the financial
interests of the Community as they take
to counter fraud affecting their own

financial interests." Additionally, in 1995,

the PIF convention?was adopted and,

! Term « policy » Is hereby used even if its debated the
Innmnﬂoug atissue is a “policy” or simply an "action” of
the EU .

2 Convention drawn up on the basis of Article K.3 of the
Tnnryonawopoanwlon on the protection of the
European Communities’ financial interests, OJ C 316,
27.11.1995, p, 49-57.

o
"

Référendaire (law clerk), Chambersof Judge Alexander
Arabadjiev

even if the ratification process
proceeded slowly, it is important to
point out that the Convention provided
the first definition of ‘fraud’. The third
and current time period can be
considered from 2000 to the present
day, and represents the period in which
the most important evolution in the fight
against acts affecting the financial
interests of the EU occurred. This was
the introduction of the Lisbon Treaty
which marked a decisive step forward
in the combating of fraud against
financial interests of the EU introducing
a new article 86, which provide legal
basis for the establishment of EPPO,
and extending the principle of
equivalence in Article 325 TFEU.

Two other major legislative acts have
been adopted recently. These acts are
the PIF Directive (EU) 2017/1371° on
the fight against fraud to the Union's
financial interests by means of criminal
law, which defines which crimes are
considered crimes affecting the EU
budget, and Council Regulation (EU)
2017/1939¢ of 12 October 2017 setting
the basis for EPPO. How the ECJ case
law evolved along those 3 periods? The
ECJ case law is mostly concentrated in
the third period, since it was only with
the introduction of the Maastricht Treaty
that there was a clear provision in the
Treaty concerning fraud to the financial
interests of the EU.

So what has the role of the ECJ been in
the development of this notion of ‘fraud'?
Firstly, the ECJ extended the scope of
what is meant by the term ‘financial
interest’, stating that this expression
must be interpreted widely and

7 Directive (EU) 2017/1371 of the European Parfiament
and of the Council of 5 July 2017 on the fight against fraud
10 the Union's financial Interests by means of criminal law,
OJ L 198, 28.7.2017, p. 29-41.

“ Council Regutation (EU) 2017/1939 of 12 October 2017
implementing enhanced cooperaticn on the establishment
of the European Public Prosecutor’s Office, OJ L 283,
31.10.2017, p. 1-71.



EVOLUTION OF 'FRAUD' IN THE EU
LEGAL FRAMEWORK

considered as different from the notion
of the budgetary interests of the EU,
strictly  speaking. The relevant
judgment of the Court regarding this
notion of ‘financial interests’ is C-15/00,
Commission/EIB.

In this case, the Court concluded that
the notion of ‘financial interests’ of the
Community is not restricted exclusively
to the budget of the European
Community, but also covers resources
and expenditure covered by the budget
of other bodies, offices and agencies
established by the EC Treaty.

Second, the ECJ extended the notion of
‘fraud’. The ECJ has extended the
notion of ‘fraud’, both under a
subjective as well an objective point of
view. Under a subjective point of view,
ECJ stated that the author of the fraud
can be not only any EU citizen but also,
within the EU institutions and bodies, a
member of the EU staff (ECJ, C-15/00,
Commission/BEI). Under an objective
point of view, ECJ has interpreted that
notion of ‘fraud’ widely and as
encompassing also, for example, the
infringements detrimental to income
coming from the application of the VAT
(ECJ, C-617/10, Akerberg Fransson),

or Common Customs Tariff duties (ECJ,

C-612/15, Kolev),

One important consequence of the
ECJ's role in the development of this
field is the granting the Member States
with the possibility of adopting criminal
penalties in a generally non-
harmonized domain. This was made
possible through the limitation of the
procedural autonomy of the Member
States and the application of the
principles of effectiveness and
equivalence.

In areas where harmonization of
national laws hasn't been undertaken,
the ECJ via the limitations of procedural

autonomy, rendered effective the
protection of the rights conferred upon
individuals by EU provisions having
direct effect. An example of this is
Article 101(1) of the TFEU.

In the area of the protection of the EU
financial interests, the ECJ limited, in
concreto, the procedural autonomy of
the Member States, by establishing the
direct effect of Article 325 of the TFEU,
and by imposing further obligations on
Member States, both on their judges as
well as on national legislators. As a first
step for instance, the Court found in C-
617/10, Akerberg Fransson, at
paragraph 26 that “[ajrticle 325 TFEU
obliges the Member States to counter
ilegal activities affecting the financial
interests of the European Union
through effective deterrent measures
and, in particular, obliges them to take
the same measures to counter fraud
affecting the financial interests of the
European Union as they take to counter
fraud affecting their own interests”,

Following this outcome, there was a
second, more effective step, in the
ECJ's judgement C-105/14, Taricco. In
paragraph 50 of this judgment, the
Court observed that “[mjember States
have an obligation to counter illegal
activities affecting the financial interests
of the European Union through
dissuasive and effective measures.”
Then, in paragraphs 51 and 52 of this
judgment the ECJ stated that article
325 TFEU provide a precise obligation
as to the result to be achieved that is
not subject to any condition regarding
application of the rule set forth in
paragraph 50. Therefore, Article 325
has the effect, in accordance with the
principle of the precedence of EU law,
of rendering automatically inapplicable
any conflicting provision of national law.

By looking at the subsequent M.A.S
and M.B. case (C-42/17, often referred
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Why we did (do) need an EU prosecutor?

The establishment of EPPO is a major change and a major

improvement from diffarent pomes of view
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to as the ‘Taricco Il case’), two
important  messages  can be
extrapolated. First, Member States
must ensure effective collection of the
Union's own resources. Second,
‘where the imposition of criminal
penalties is concerned, the competent
national courts must ensure that the
rights of defendants flowing from the
principle that offences and penalties
must be defined by law are guaranteed.”

While the ECJ has contributed and
stimulated the evolution of the legal
framework aimed at the protection of
the financial interests of the European
Union, what can be seen is that this
development over the three time

periods also serves as a basis for the
justification of why the European Union
needed a prosecutor like EPPO. The
ECJ enhanced the fight against fraud to
financial interest of the EU through the
limitation of the principle of procedural
autonomy. However, before the
establishment of EPPO the
responsibility for carrying out the fight
fell only on the Member States, this
creating differences in the
‘effectiveness’ of the fight at the
national level. Said establishment of
EPPO, centralizing the combatting of
crimes provided by the PIF directive is
an important goal that has been
reached.
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This third session looks at the events leading to the use of
‘enhanced cooperation' in order to establish EPPO and

what the consequences of using enhanced cooperation

were.
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The legal basis establishing the EPPO
can be found in Article 82 of the TFEU.
This provides limits to the legislative
power of the EU Council of Minister.
Hence, the functions of prosecution are
exercised in the criminal courts of
Member States. This article provides
that the Regulation shall determine, 1)
the general rules (Statute) applicable to
the EPPO, 2) the performance of
EPPO's functions, 3) general rules of
procedure and evidence admissibility
and 4) rules applicable to judicial review
of the EPPQ's procedural acts.

The first institutional aspect is the
identification of applicable law. This is
particularly affected by the relationship
between the EPPO Regulation and
Member States’ laws (a vertical
relationship can be observed in Article
5(3)) of the EPPO Regulation. In order
of priority, this vertical relationship
prioritises a) rules of the EPPO
Regulation, b) rules of national law, c)
in the case of concurrent legislation, EU
rules shall prevail. In instances where
the rules of national law applies, where
1) the principle is consistent (with EU
law), interpretation does not apply.

Additionally, 2) the Charter of
Fundamental Rights is applicable by
vitue of the institutional obligation
provided for by Article 51(1) of the
Charter and Article 5(1) of the EPPO
Regulation. The third group of rules of
the EPPO Regulation govern only part
of a given category of the EPPO
investigative acts (EU + national law)
and include investigative measures
(Article 30), cross border investigations
(Articles 31 and 32) and simplified
prosecution procedures (Article 40).
Articles of the EPPO

Regulation referring to EU Directives as
implemented by national laws include
Article 22(1), the material competence
of the EPPO, with reference to the PIF
Directive (n. 2017/1371). For example,
offences harmonized by the PIF
Directive include Article 3 (Frauds
related to EU subsidies, public
procurements, EU budget “own
resources” other than VAT (custom
duties), VAT revenue including a) VAT
cross-border frauds, b) involving a 'total
damage' of at least 10 million Euro.
These offences are in addition to Article
4 (other offences) which include money
laundering, active and passive
corruption of public officials and
misappropriation of EU funds or assets.
Finally, Article 5 includes investigation,
aiding and abetting in criminal offences.

Yet, there are several problems with the
articles of the EPPO Regulation
referring to EU Directives. These
problems include the identification of
rules of national law that transpose the
PIF Directive 2017/1371. This raises
the question of whether all PIF offences
are already correctly and fully provided
for in the Criminal Code of Member
States of the European Delegated
Prosecutor. Additionally, there is an
incomplete transposition of the PIF
Directive into national law, such that
conduct constituting a PIF offence may
not be provided for as an offence by the
legislation of the Member State of the
European Delegated Prosecutor
handling an investigation and/or
prosecution. It must instead be strictly
excluded, a direct effect of Articles 3-5
of the PIF Directive.



Regarding references in the EPPO
Regulation to Directives concerning the
rights of defendants, there are three
levels of guarantees. First, the EU
Charter of Fundamental Rights (‘CFR’).
Second, Article 41 of the EPPO
Regulation, which includes five EU
Directives on the rights of defendants
as implemented into national law and
third, the procedural rights provided by
national law. In the event of incomplete
or incorrect transposition, the principle
of the direct effect of the five EU
Directives applies, as they award rights.
In this regard, the CJEU’s principle of
consistent interpretation is important.

The second institutional aspect is the
system of judicial review, provided for in
Article 42 of the EPPO Regulation. This
provision shows that, as a general rule,
there will be a review by the criminal
courts of the Member States of a) the
procedural acts of the European
Prosecutor, b) intended to produce
legal effects vis-a-vis third parties
including the decision to choose the
Member State in which to prosecute.
Regarding the specific competence of
the CJEU, a category of procedural acts
is included, such as appeals against
decisions to dismiss proceedings if
contested directly on the basis of Union
law.

ARTICLE 42- EPPO REGULATION

Showsthat:

a) there will be a review by the criminal courts of Member States of the
procedural acts of the European Prosecutor

b) this review is intended to product legal effects vis-a-vis third parties
including the decision to choose the Member State in which to prosecute.
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Art. 86 TFEU: establishment of a European
Public Prosecutor’s Office

Limits to the legisiative power of the EU Council of Ministers:

a} Crimes affecting the financial interests of the Union;

b) Functions of prosecution shall be exercised in the criminal courts of

the Member States;

c) The European Public Prosecutor’s Office is established by regulation;

d) The Regulation is adopted by the Council acting unanimously;
e) The Regulation shall determine:
1. the general rules (Statute) applicable ta the EPPO,
2. the performance of the EPPO’s functions;
3. general rules of procedure and admissibility of evidence;
4. rules applicable to the judicial review of the EPPO’s procedural
acts.

With respect to prosecution before
national courts, Article 36 of the EPPO
Regulation applies. Generally, the
Permanent Chamber shall bring the
case to prosecution before a criminal
court in the Member State of the
handling European Delegated
Prosecutor. The exception to this rule is
the same criteria set out in Article 26(4)
and (5) (residence or nationality of the
accused person etc.), where the Chief
Prosecutor may bring the case to
prosecution in a Member State other
than the one of the European
Delegated Prosecutor who conducted
the investigation under sufficiently
justified grounds.

The second exception is where several
EDPs have conducted investigations
against the same person. In this
instance, the Chief Prosecutor may join
the cases, and bring them to
prosecution before a court of a single
Member State if it has jurisdiction for
each case.

A third institutional aspect, is the
resolution of competence conflicts,
including in Articles 22 and 25 of the
EPPO Regulation. Dispute resolution
procedures are accounted for in
Articles 25.6 and 42.2C of the EPPO
Regulation.

Under these procedures, there are
critical considerations, including the
difficulty of interpreting Articles 22 and
25 and a danger of eroding the EPPO
competences.  Transitioning from
exclusive to concurrent competence
between the EPPO and national
prosecutors requires a review of the
appropriateness of the procedure under
Article 26.5 of the EPPO Regulation.

To conclude, despite the EPPO
Regulation serving as the basis for the
establishment of the EPPO and its
competence, there are several
problems with the Articles of the
Regulation. These include not just how
the EPPO Regulation and national laws
of Member States interact through a
vertical relationship.

In fact, one of the main institutional
challenges for the EPPO remains the
capacity of European Delegated
Prosecutors to carry out investigations
and prosecutions in a system where the
EPPO Regulation often needs to be
implemented into national legal
frameworks. As such, if Member States
implement national law which does not
fully implement the EPPO Regulation or
offences from the PIF Directive, then
the function of the EDP is restricted.

Get the presentation here
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This second topic explores the structure and functions of
EPPO, the European Public Prosecutor's Office, including
its mandate and competences.
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This first sessionlooks at the formal structure and
characteristics of the EPPO, including the EPPO
Regulation.
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The relevant legal framework
concerning the EPPO can be found in
Article 86 of the TFEU, as well as in
Chapters Il and Ill of Regulation (EU)
2017/1939. Additionally, internal rules
of procedure of the EPPO
(consolidated version) are relevant,
particularly Title Il, and Decisions of the
College.

Firstly, Article 86 of the TFEU can be
considered as a primary law
characteristic. Article 86(2) stated that
‘The European Public Prosecutor's
Office shall be responsible for
investigating, prosecuting and bringing
to judgment, where appropriate in
liaison with Europol, the perpetrators of,
and accomplices in, offences against
the Union’s financial interests, as
determined by the regulation provided
for in paragraph 1. It shall exercise the
functions of prosecutor in the
competent courts of the Member States
in relation to such offences.’

However, an interesting element of
Article 86(1) TFEU is its reference to
Eurojust when it says, 'In order to
combat crimes affecting the financial
interests of the Union, the Council, by
means of regulations adopted in
accordance with a special legislative
procedure, may establish a European
Public  Prosecutor's Office from
Eurojust..." What specifically does this
mean? The EPPO was not established
to derive from Eurojust as a subsidiary
body, but instead, was established to
work as a complimentary body to
Eurojust.

This relationship can be observed by
looking to the two Regulations
concerning first, the establishment of
the EPPO, (Regulation (EU) 2017/1939
(EPPO Regulation) and comparing this
with the Regulation establishing
Eurojust, Regulation (EU) 2018/1727
(Eurojust Regulation). Specifically,
Recital 10 of the EPPO Regulation
provides ‘in accordance with Article 86
TFEU, the EPPO should be established
from Eurojust.” What can be implied
from these two Regulations is that the
relationship between the EPPO and
Eurojust is a close one, based on
mutual cooperation. Yet, the current
relationship between the EPPO and
Eurojust is not only based on mutual
cooperation (e.g. operational work), but
in complementarity (e.g. material scope
of application). There are also strong
links at the institutional and
administrative level.

Regarding the main characteristics of
the EPPO, the EPPO is an independent
body of the European Union, with its
own legal personality. It is the
prosecution office of the European
Union, and the material scope of
competence is currently limited to PIF
crimes. Hence, territoriality and active
personality principles also apply. There
are currently 22 participant Member
States, with non-participants including
Hungary, Ireland, Poland, and Sweden.
Denmark has an opt-out clause. The
operational phase of the EPPO started
on 1 June 2021.

'EPPO's material scope of
competence is currently
limited to PIFcrimes.'
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EPPO wasnot established from Eurojust, but instead the EPPO
Regulation implies that the regulation itself should establish a
close relationship between them based on mutual cooperation.

The basic principles of the EPPO
include independence, respect the
rights enshrined in the CFREU,
proportionality, impartiality, shared
competence with national authorities
and sincere cooperation, before moving
onto the second part of the presentation
on the structure of the EPPO.

As a brief overview, the EPPO is an
indivisible Union body, which operates
as one single office with a decentralized
structure. The Central structure
consists of the College, European Chief
Prosecutor, European Prosecutors,
Permanent Chambers and
Administrative Director. The
Decentralised structure includes the
European Delegated Prosecutors.
These EDPs are assisted in their work
by a number of experts in areas
including administrative, technical,

operational, and legal-technical support.

The College is composed of the
European Chief Prosecutor (Chair) and
one European Prosecutor per
participating Member State (22). The
main tasks of the College are to provide
a general oversight of the activities of
EPPO, determine the priorities and the
investigation and prosecution policy of
the EPPO, take decisions on strategic
matters, take decisions on general
issues arising from individual cases
(not operational decisions), set up
Permanent Chambers and adopt
internal rules of procedure by a two-
thirds maijority.

Additionally, the European Chief
Prosecutor can be summarised as
organising and directing the work of the
EPPO. As a point of interest, the
European Chief Prosecutor may
delegate her tasks to one of the Deputy
European Chief Prosecutors (2) or to a
European Prosecutor. Regarding the
European Prosecutors, the national

candidates for these posts must be
active members of the public
prosecution or judiciary, whose
independence is beyond doubt and
who possess the qualifications required
for appointment to high prosecutorial or
judicial office. The tasks of the
European Prosecutors (EP) include
supervising, on behalf of the
Permanent Chamber, the
investigations, and prosecutions for
which the EDP handling the case in
their Member State of origin are
responsible.

They also review certain acts taken by
the European Delegated Prosecutor
where the national law of a Member
State provides for the internal review of
such acts within the structure of a
national prosecutor's office. Regarding
the structure of the Permanent
Chambers, It is composed of three
members, including one chair and two
permanent members. Decisions of the
Permanent Chambers are taken by a
simple majority, and each member has
one vote. The tasks of the Permanent
Chambers are to monitor and direct the
investigations and prosecutions
conducted by the European Delegated
Prosecutor, as well as ensuring the
coordination of investigations and
prosecutions in cross-border cases.

Regarding the decentralised level, this
level consists of the European
Delegated Prosecutors. The EDPs act
on behalf of the EPPO in Member
States and are responsible for
investigating, prosecuting, and bringing
to judgment cases. The College
appoints the EDPs nominated by
Member States upon a proposal by the
ECP. Their tasks primarily consist of
acting on behalf of the EPPO in their
respective Member States and shall
have “at least” the same powers as
national prosecutors in respect of
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Art. 86 TFEU: From Eurojust?

What does it mean? Pre-EPPO Regulation discussion...

* Abody linked to Eurojust, either using its administrative structure or ity staff, establishing & refaticnship of
interdependence between the two bodies

EUROJUST

* Abody established from the admunistrative structure of Eurojust and which would exercies supervisory
functions over the operational work of Eurojust

* Abody established on the basts of Eurojust structure, but with a completely separate scope and mandate
* Abody established on the basis of Eurcjust and whech will replace this agency, becoming its natural successor

What does it actually involve?

* Fact EPPO has not been established “from™ Eurcjust [Regulation (EU) 2017/1939 (EPPO Reg) vs Regulation (EU)
2018/1727 (Eurcjust Reg)]

* Recital 10 EPPO Reg: “In accordance with Article 86 TFEU, the EPPO should he established fram Eurojust. Thes
implies that this Reguiation should astablish a cose relationship between them based on mutysl cooperation”

* The current relationship between the EPPO and Eurojust is not only based on mutual cooperation [e.8.
operational work), but in complementanity (&g material scope of application). There ase also strong nks at the
inststutional and adminstrative level

Further details: Working arrangement between the EPP0 and Ewropust (February 2021}

investigations, prosecutions  and Additionally, in accordance with Article

bringing cases to judgment. They are
essentially, in charge of the EPPO
investigations.

Finally, the judicial review system
combines the national judicial review
(main) with supranational judicial
review (specific acts). In the national
judicial review (national courts, all
procedural acts of the EPPO that are
intended to produce legal effects vis-a-
vis third parties shall be subject to
review by the competent national courts
in accordance with the requirements
and procedures laid down by national
law. At the supranational judicial review
level (ECJ), in accordance with Article
267 of the TFEU (preliminary ruling
requests), the validity of procedural
acts of the EPPO, in so far as such a
question of validity is raised before any
court or tribunal of a Member State
directly on the basis of Union law.
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263 TFEU (annulment): any natural or
legal person may institute proceedings
against decisions that affect their rights
or decisions that are not procedural
acts (For example, a decision
dismissing an EDP).

What the structure and characteristics
of EPPO reveals is that the central and
decentralised levels and working
modalities strengthen and contribute to
EPPO’s independence, while also
providing EPPO flexibility in how it
exercises its mandate.
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This second sessionlooks at the EPPO'srole, and analyse

EPPO's mandate as per the EPPO Regulation and the
crimes within the PIF Directive.
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EPPO and the ECJ are neighbours, with their
buildings near to each other. But do they also
share similar structure, principles and
missions?

Firstly, itis interesting to analyse where these
two entities are disciplined and their role in
the EU institutional framework. Concerning
EPPO, the legal basis for its establishment is
found in Article 86 of the Treaty on the
Functioning of the E Union (TFUE)
but it is Council Regulation (EU) 2017/1939"
that sets the basis for its functioning.
Particularly, its Article 3(1) provides that “[tjhe
EPPQ is hereby established as a body of the
Union", When it comes to European Court of
Justice (ECJ) instead, said institution is not
just mentioned in the treaties but the TFEU
includes an entire section 5 dedicated to this
court. Furthermore, the Protocol n°3 to the
Treaties provides the Statute of the Court.
Finally, Article 13(1) of the Treaty on
European Union provides, “ftJhe Union's
institutions shall be [...] the Court of Justice of
the European Union”. Therefore, the ECJ is
an ‘institution’ of the Union.

What are the consequences deriving from
this distinction between 'body’ and 'institution'?
The first one concerns the procedure to
amend the structure and the functioning of
EPPO or the ECJ. For EPPO, the procedure
is always the same |.e. the one described in
article 86 TFUE. For the ECJ things are more
complex: for minor changes there is a special
procedure to amend the Statute, but for major
changes a revision of the Treaties is
necessary and this procedure, described at
article 48 TUE, is much more complex and
requires that EU countries must unanimously
agree on the revision of the relevant Treaty
provisions. The second consequence is
related to the so called ‘aquis' because the
ECJ can be considered without any doubts
as a apart of it and so an applicant country
willing to join the EU could not refuse to
accept the case law and the jurisdiction of the
ECJ. This is not the case for the EPPO, as it
is shown also by the fact that not all member
states are participating to said body of the EU.

' Council Regufation (EU) 2017/1939 of 12 October 2017
implementing enhanced cooperalion on the establishment

of the Public Prosecutor’s Office, OJ L 283,
31.10.2017. 0. 1-71.
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Regarding the ‘missions’ of both institutions,
EPPO is the EU body responsible for
investigating, prosecuting and bringing to
judgment crimes against the financial
interests of the EU. According to the PIF
Directive ?, these include several types of
fraud, VAT fraud with damages above 10-
million-euro, money laundering and
corruption among others. This is provided for
in Article 4 of Council Regulation (EU)
2017/1939.

The ECJ's mission is wider and goes from
reviewing the legality of the acts of the
institutions of the European Union to
adjudicating on disputes between the Union
and its servants. To summarize, the ECJ's
mission is to ensure 1) that 'the law is
observed” in the interpretation and
application of the Treaties as well as 2) that
EU faw is applied and interpreted in an
uniform manner, in cooperation with the
courts and fribunals of the Member States.
But, in view of the fact that the ECJ is the sole
judicial institution in the EU, it must also keep
the house running and must therefore aiso
deal with all these disputes which concem
day-to-day problems (contracts, relations
with staff). In this sense, the ECJ and EPPO
both accomplish a mission which is more
useful to the EU understood as an
institutional entity than to its citizens.

Addressing the ‘principles’ of both, Article 5
of Council Regulation (EU) 2017/1939
regarding EPPO provides these principles.
For instance, Article 5(1) says, "ftlhe EPPO
shall ensure that its activities respect the
rights enshrined in the Charter". Additionally,
Article 5(4) states, “ftJhe EPPO shall conduct
its investigations in an impartial manner”,
Regarding the ECJ, even if there's no specific
provision conceming the applicability of the
Charter to this institution neither in the
treaties nor in the Protocol (i.e. Statute) we
can find an indirect confirmation of the fact
that rights enshrined in the Charter also
applies to the Court in the case law, for
example, C-58/12P, Groupe
Gascogne/Commission, on the need to
respect article 47 of the Charter and namely

* Directive 2017/1371 of the European Pardiament
and of the il of 5 July 2017 on the fight against fraud
to the Union's financial interests by means of criminai law,
OJL 198 2872017 0. 29-41.




“on the fallure to adjudicate within a reasonable
time.

Principle of impartiality can be derived instead
directly from Article 2 of the ECJ's Statute which
states, “[bjefore taking up his duties each Judge
shall before the Court of Justice silting in open
courd, take an oath to perform his duties
impartially and conscientiously and to preserve
the secrecy of the deliberations of the Court”
Further, Article 6 of EPPQO's founding
instrument highlights how EPPO shall be
independent. This principle of independence
can also be found in Arlicle 253 of the ECJ's
Statute, which notes that “ftihe Judges and
Advocates-General of the Court of Justice shall
be chosen from persons whose independence
is beyond doubt." Having regard to the
aforementioned provisions it can be stated that
clearly EPPO and the ECJ share a common
group of principles.

It is interesting to compare EPPO and the ECJ
regarding their structure, their competences,
their working language and their relations with
other institutions. Tuming to the ECJ, this latter
is a single and cenlralized institution of the EU,
with seat in Luxembourg. The ECJ consists of
two courts, the Court of Justice, and the
General Court, which was created in 1988. The
Court of Justice Includes 27 judges (1 per
Member State) and 11 Advocates General
(Articles 19 and 252 TFEU and Council
Decision 2013/336/EU). The General Court is
made up of two judges from each Member
State (per Article 48 of the Statute). EPPQO is an
independent EU body operating as one single
office with decentralized structure. s
centralized level consists of the College, the
Permanent chambers, the European Chief
Prosecutor, the Deputy European Chief
Prosecutors, the European Prosecutors and
Administrative director. The Decentralized level
consists of European Delegated Prosecutors in
each Member States, as per article 8 of the
EPPQO regulation.

Regarding the material competences of EPPO,
these are found in Article 22 of the EPPO
Regulation, and include criminal offences
provided for in the PIF Directive, offences
regarding participation in a criminal
organization as defined in framework decision
2008/841 * Territorial and personal
compelences are provided for by Article 23 of
the EPPO Regulation and include offences

1 Council Framework Decision 2008/841/JHA of 24
Oclober 2008 on the fight against organised crime, OJ L
300, 11.11,2008, p. 42-45.

committed in whole or in part within the lerritory—

of one or several Member States, offences
committed by a natienal of a Member State and
offences committed by European Union staff
provided that @ Member State has jurisdiction
for such offences if committed outside its
territory. Regarding the ECJ's material
competence this could be defined as a
competence 'by elimination’; i.e. the ECJ is
competent whenever EU law applies, with the
few exceptions provided for by the Treaties,
such as articles 275 and 276 of the TFEU.
Regarding territorial competences, Ireland and
Denmark do not paricipate in full to the
cooperation in the Freedom Security and
Justice area.

Regarding the relations with other institutions,
as far as EPPO is concemed, articles 99 to 105
of the EPPO Regulation provides the
framework for EPPO's cooperation with
Eurojust, OLAF, EUROPOL, other Institutions
and bodies of the EU, third countries and
international organizations, Member States not
participating in the enhanced cooperation on
the establishment of EPPO. Further, Article 108
of the EPPO regulation provides that EPPO
may conclude working arrangements in
particular lo facilitate cooperation and the
exchange of information. This however has no
binding effects on Member States or the Union.
Regarding the ECJ, as the principle of
independence of this institution has to be
guaranteed, it has ta be pointed out that the
ECJ shall not enter Into cooperation
agreements with actors that can become
parties, To such regard, Article 253 of the TFEU
provides that the “[Judges and Advocates-
General of the Court of Justice shall be chosen
from persons whose independence is beyond
doubt”.

Although the EPPO and the ECJ are
geographic neighbours there are several
defining features which distinguish them.
However, both are independent entities within
the EU institutional framework, which foster the
fight to fraud and the protection of the financial
interests of the Union.

CVRIA
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EPPO's mandate as per the EPPO Regulation and the
crimes within the PIFDirective.
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In ltaly, the status and powers of the
European Prosecutor and EDPs are
regulated by the Legislative Decree n.9
of the 2™ February 2021. The
European Prosecutor and the EDPs are
members of the ltalian Judicial Order.
This means that they have all
prosecutorial powers provided for
under the Italian legislation. Unlike
other national prosecutors, and in
accordance with Article 6 of the EPPO
Regulation, when the European
Prosecutor or EDPs perform their
functions under the EPPO Regulation,
they are independent and subject to the
special discipline provided by the
Regulation and by Legislative Decree
9/2021.

Further, the EPPO is competence for
offences that are also criminalised
under national law and fall within the
minimum definition contained in the PIF
Directive (Art. 3). Ardicle 22(1)
determines the EPPO’'s scope of
competence through a dynamic
reference to the PIF Directive’s criminal
offences affecting the financial interests
of the Union, by stating that the EPPO
‘'shall be competent in respect of the
criminal offences affecting the financial
interests of the Union that are provided
for in Directive (EU) 2017/1371.
Amendments to the PIF Directive might
indirectly impact the competence of the
EPPO as well, except for VAT frauds
and any change in the Directive which
is not related to the protection of the
Union's financial interests.

The Directive also does not contain
self-standing  criminal  provisions.
Instead, it describes the minimum
common elements of the conducts that
the Member States are obliged to
criminalise through their national laws.
Then, each Member State s
responsible for incorporating them into

its legal system, even by adopting more
stringent rules.

As such, the PIF Directive requires the
criminalisation of four offences, all
requiring an intentional behaviour (thus
excluding recklessness and gross
negligence). A common definition of
intent is not available, so it will be up to
national courts to provide it. The four
offences at stake are: EU fraud
(including VAT fraud over the
threshold), money laundering involving
property derived from the (other)
criminal offences covered by the PIF
Directive, active and passive corruption,
and misappropriation of funds.

So then, how are these crimes
incorporated into the ltalian Criminal
Code? According to the Italian Criminal
Code, all crimes against the financial
interests of the EU are intentional
crimes. Further, the attempt and
implication in their participation is
always punishable. Some of these
crimes are defined as acts against the
property/means from funds belonging
to the EU or provided by the EU. Some
also include an additional element — the
property or means may have a mixed
character, This means that part of them
belong to the EU and part, of other
public bodies. Many of them can
therefore leave a competence dispute
between national authorities and the
EPPO.

Hence, criminal offences against the
financial interests of the EU can be at
least presented in two groups. The first
one includes crimes that directly affects
the financial interests of the EU in
accordance with article 3(2) of the PIF
Directive. The second group of criminal
offences includes the criminal activity in
accordance with article 4 of the PIF
Directive and article 22(2) of the EPPO
Regulation, that falls within the



competence of the EPPO only if they
are related with PIF offences. As such,
article 117 of the EPPO Regulation
references a national list of crimes that
falls in the competence of the EPPO
when conditions are met. The list of
offences provided by the Italian
legislation that may be covered by the
EPPO according to the criteria setl oul
in Directive (EU) 2017/1371 are found
in the Italian Criminal Code, and various
Legislative Decrees including
Legislative Decree no. 74 of 10 March
2000, and Art.2 of Law no. 898 of 23
December 1986.

With respect to the EPPO's
competence, in accordance with article
2(2) of the PIF Directive, the EPPO
shall be the competent authority if the
criminal activity meets the criteria of
article 3(2)(d) of the Directive. Further,
liability is established in Legislative
Decree n.231 of 2001. In accordance
with article 6(3) of the PIF Directive,
“liability of legal persons under
paragraphs 1 and 2 of this Article shall
not exclude the possibility of criminal
proceedings against natural persons
who are perpetrators of the criminal
offences referred to in Articles 3 and 4
or who are criminally liable under Article
5"

Further, Legislative Decree no.9 of
February 2021 establishes the powers,
procedural acts, and control over the
acts of the EPPO and EDPs
considering both their status as national

prosecutors and as bodies of the EPPO.

The Italian legislator limited their
intervention to what is strictly necessary
to define the procedure for the
designation of the  European
Prosecutor and the EDPs, regulate the
flow of communication of the offence
notices and to solve conflicts of
competence. Consequently, the
discipline relating to investigations is
minimum due to the decision not to

merely reproduce the European
regulation. Aricle 9 of Legisiative
Decree no0.9 establishes that the
superior national authorities cannot
exercise control of a European
Prosecutor and EDPs when they
perform functions under Regulation
(EVU) 2017/1939. Therefore, the EDPs
do net vperate under the direction of the
heads of the national public
prosecutor’s offices and are not subject
to the supervision of the General
Prosecutor at the Court of Appeal.

Therefore, a series of provisions of the
criminal procedure code  are
inapplicable. These inciude Article 53,
concerning autonomy of the public
prosecutor at the hearing, Article 371,
concerning the coordination activity of
the national anti-mafia and anti-
terrorism prosecutor and Articles 372,
412, 413 and 421, in the matter of
avocation of the investigations by the
General Prosecutor at the Court of
Appeal. In proceedings where the
EPPO starts an investigation or
exercises the right of evocation, EDPs
operate, exclusively and until the end of
the proceeding, in the interest of the
EPPO, but with the functions and the
powers of the national prosecutors.
This means that all provisions related to
investigation, admissibility of evidence
and judicial review that are applicable to
national prosecutors apply.

Following the introduction of Legislative
Decree no 9 in 2021, it can be seen that
a number of important provisions,
particularly concerning the EPPO's
competence concerning the four core
crimes contained within the PIF
Directive have been translated into
Italy's domestic law. However, a
number of procedural provisions
remain inapplicable and such present
ongoing challenges to the EPPO
exercising its competence and
functions.
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2021.
* The European Prosecutor and the EDPs are members of the Italian Judicial Order.
» They have all prosecutorial powers provided under the Italian legislation,
= Unlike other national prosecutors, and in accordance with Art. 6 of EPPO Regulation:

» when European Prosecutor or EDPs perform their functions under the EPPO Regulation, they
are independent and subject to the special discipline provided by the Regulation and by
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This third session looks at how the EPPO functions,
including limitations to its existing mandate in practice.
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Investigations conducted by the EPPO
include four key steps. Firstly, information
comes to EPPO. This information may come
from private parties, via the Report a Crime
web form. It may come from national
authorities from EU agencies, including
OLAF, Europol, EIB efc, and it may come
from any other source or ex officio. Once this
information has been received by the EPPO,
it will be verified and registered in the digital
Case Management System and assigned to
a European Delegated Prosecutor. If the
case is opened, the European Delegated
Prosecutor will investigate the case from the
start to finish. They are supported by the
EPPO financial investigators and case
analysts, as well as by national police,
customs and tax services, and are
supervised by the Permanent Chamber. Last,
the case will be tried before the national court
of the relevant Member State.

In exercising the EPPO's competence,
attention must be given to Article 3(2) of the
PIF Directive (EU) 2017/1371 for an
elaboration of the crimes. These include (a)
expenditure — non-procurement related, (b)
expenditure — procurement related, (c)
revenue (own resources) other than VAT, (d)
in respect of revenue arising from VAT — acts
or omissions connected with the territory of
two or more Member States and involve a
total damage of at least EUR 10 million
(Article 22(1) EPPO Regulation.

THE AUTHOR

Deputy European Chief Prosecutor

In exercising the competence of the EPPO
regarding expenditure related fraud, it is
important to identify the source. This can be
achieved by either (a) direct management:
EU funding is managed directly by the
European = Commission, (b) shared
management: the European Commission
and national authorities jointly manage the
funding or (c) indirect management: funding
is managed by partner organisations or other
authorities inside or outside of the EU.

Regarding VAT related frauds, identifying the
source can occur via (@) VAT MTIC (Missing
Trade Intra Community) fraud — carousel
frauds (b) Import VAT frauds (undervalued
goods, abuse of temporary admission) (c)
Custom frauds abusing Custom Procedure
42 —the regime used in order to obtain a VAT
exemption when the imported goods will be
transported to another Member State, where
VAT will be due. Additionally, with respect to
exercising competence regarding revenues —
smuggling, one can look to the European
Union Customs Union (EUCU). Smuggling is
the only case where the criterion of the
highest damage caused by a single offence
applies. Here, the EPPO can exercise
competence with the consent of national
authorities.




Article 3(2) of the PIF Directive (EU) 2017/1371
the core crimes

a) expenditure: non-procurement related
b) expenditure: procurement related

) revenue (own resources) other than VAT
d) revenue arising from VAT

elaborates

So then, what happens when there are
inextricably interlinked offences? The EPPO
can exercise competence, and one can look
to Recital 54 Regulation. This Recital of the
Regulation provides the case-law of the EU
Court of Justice for the application of the ne
bis in idem principle. This principle notes that
the identity of the material facts (or facts

which are substantially the same), are
understood in the sense of the existence of a

set of concrete circumstances which are

inextricably linked together in time and space.

For example, the EPPO Guidelines provides
on this principle applies where the set of facts
composing those offences were carried out
as parts of the execution of the same criminal
plan in order to achieve the same common
goal. Additionally, offences which are linked
in time, in space and by subject matter, make
them inseparable.

So then, how does this competence work?
One can look to the Allocation Rule to the
Member State. In principle, where multiple
offences are concerned, only one the EPPO
case should be opened, due to their
interlinked nature. When for instance, more
than one Member State has jurisdiction, the
case is allocated to the Member State where
the focus of the criminal activity is or where
the bulk of the offences have been committed
(in addition to additional criteria for possible
deviation). This includes the fact that there
exists an autonomous legal concept of EU
Law under article 26(4) of the Regulation.
Additionally, procedural acts of the EPPO
that are intended to produce legal effects vis-
a-vis third parties shall be subject to review
by the competent national courts (Recital 88
and Article 42).

This also relates to procedural act relates to
the choice of the Member State whose courts
will be competent to hear the prosecution are
subject to judicial review by national courts,
at the latest at the trial stage (Recital 87).
However, this raises the potential negative
conflict between national judges on the
allocation, for examplie would the Court of
Justice have jurisdiction pursuant to Article
42(2)(b)?

Regarding cross-border investigations,
investigation measures are provided for in
Article 31 of the Regulation. During cross-
border investigations, the EPPO acts as a
single office, and not as external cooperation.
In this framework, EDPs act in close
cooperation by assisting and regularly
consulting each other, while there is
immediate involvement of the central level. In
an instance where a measure needs to be
carried out in another Member State, the
European Delegated Prosecutor handling the
investigation will assign the measure to a
EDP in that Member State. These measures,
as well as the justification and adoption of
such measures, is govermned by the law of the
handling European Delegated Prosecutor.

Finally, it is worth mentioning that Articles 99
to 105 of the EPPO Regulation provide the
legal framework for cooperation and working
agreements with a number of partners
including EU partners, non-participating
Member States, third countries and
international organisations. Such partners
currently include Europol, OLAF and Eurojust,
for example.
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Information comes to EPPO
From private parties: Report a Crime web form

From national authorities Verification and registration in digital Case Management

From EU agencies (OLAF, EUROPOL, EIB etc,) System and assigned to a European Delegated Prosecutor.
Any other source or ex officio
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This third topic critically explores the relationship between
EPPO and national authorities, including issues of
jurisdiction and challenges to the EPPQO's capacity to
investigate and prosecute.




The interplay between the
EPPO and authorities of
participating Member States

The EPPO working
arrangements with authorities
of participating Member States
notably, the Excise, Customs

and Monopolies Agency (ADM)

The EPPO and the
authorities of non

participating Member States
and third States
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This initial session looks at the relationship between the
EPPOand the authorities of participating Member States.
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